without further definition. 6 The employment of 'constitutional dialogue' in academic literature varies from casual uses as a metaphor to proclamations along the lines of the concept having become 'part of mainstream discourse regarding the separation of powers' 7 and references to 'constitutional dialogue theory ' . 8 These multiple modes of employment make it clear that the content and scope of 'constitutional dialogue theory' is not evident and needs further academic attention. As it appears that we are dealing with an 'essentially contested concept' 9 -much like 'democracy' -ongoing competition regarding its interpretation is part of its usefulness. 'Dialogue' has a variety of meanings, all of which are based on a shared archetypical notion. This, however, leaves room for persistent debate about the specific features and -most importantly -proper use of the concept. The contested nature of the concept is illustrated by the fact that in contemporary legal scholarship 'constitutional dialogue' is employed in connection with different theoretical approaches, which are not mutually exclusive, ranging from explanatory accounts to a set of normative principles on which constitutional practices can be based. 10 As a reaction to the lack of clarity surrounding an increasingly popular concept, this paper aims to provide an overview of various strands of literature on constitutional dialogue as well as a practical guide to navigating this literature for scholars who are considering employing this concept in their research.
Our central question is the following: what possibilities of application in legal research does the concept of constitutional dialogue provide, considering the existing conceptualizations and applications in legal literature?
We proceed by briefly explaining our approach to answering the presented research question (Section 2). Subsequently we provide a deeper insight into the concept of constitutional dialogue (Section 3). For this purpose, we first analyze what constitutes a constitutional dialogue and how it is conceptualized in academic terms (Section3.1). We then provide a brief overview of theoretical accounts identified within the studied literature (Section 3.2.1), whereupon these will be further discussed on the basis of various institutional settings in which the concept of constitutional dialogue is employed (Sections 3.2.2-3.2.5). Based on this review, we will address the caveats encountered in different usages of the concept of 'constitutional dialogue' (Section 4). Finally, we present an overview of the broader implications of our findings and consider possibilities and pitfalls with regard to the application of the concept within legal research (Section 5) and conclude by a summary of our findings (Section 6). In line with the theme of this special issue we provide some illustrations from current constitutional debates in the Netherlands. 
Research design and methodology
Precisely because we are interested in the variety of uses of the concept of 'constitutional dialogue' in the literature, we conducted a systematic literature review. This has allowed us to categorize what is already known about constitutional dialogue, what underlying concepts and theoretical approaches are relevant to constitutional dialogue and which significant controversies, inconsistencies and unanswered questions are present. 12 The systematic search resulted in a large variety of sources. The most relevant -i.e. articles clearly utilizing the concept of constitutional dialogue as the main concept in the publication -among these have been selected based on titles, abstracts and conclusions. To avoid bias with regard to the selected sources, we added relevant publications using the technique of snowball sampling -considering the most cited publications on constitutional dialogue theory within our selected sources -and by consulting a group of experts regarding our initial literature review.
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After a general reading of the results, a sample of 16 publications has been scored or analyzed for a number of indicators, drafted based on our research aim and question.
14 First, we considered whether or not an explicit or implicit definition of the concept of dialogue and constitution was provided and, if so, what particular elements of 'constitutional dialogue' it consisted of. Our preliminary research had shown that some authors are not interested in 'dialogue' as such, but in explaining or highlighting certain aspects of constitutional practice -thus using the concept as a 'lens' -and others were explicitly focused on the qualities of 'dialogue' that might be of use when shaping public decision-making -thus developing 'dialogue' as a method. Therefore we designed a framework of analysis for determining in which manner the author applied the concept. 15 Through this framework, we also collected data on the institutional setting, or, the 'participants' within the dialogue: to which actors did the author refer when using the concept of constitutional dialogue? Finally, we considered the theoretical stance in the publication. Did the author explicitly refer to 'constitutional dialogue theory' and what -explicit or implicit -theoretical approach was taken? Applying this framework to the selected sources provided a rigorous overview of the academic employment of the concept of constitutional dialogue, which after a synthesis and supplementation of further relevant findings constituted the findings as discussed below.
Overview of the literature on constitutional dialogue

Defining constitutional dialogue
When browsing the literature on constitutional dialogue, the first problem encountered is the definitional bleakness surrounding the concept. The absence of a clear and generally accepted definition of 'constitutional dialogue' in the publications studied contributes to the current diversity in modes of employment of the concept. If we want to consider the possibilities of academically applying 'constitutional dialogue' , at the very least a working definition is needed. Consulting the existing literature provides us with some clues for this important step. Bakker, for example, states that 'constitutional dialogue encompasses the idea that different governmental branches and people interact in ways that shape the dominant views of constitutional interpretation over time ' . 16 Dor refers to the dictionary definition and describes dialogue as 'an open and frank interchange, exchange and discussion of ideas and opinions in the seeking of mutual harmony' . 17 Other authors have been far less concerned with certain detailed definitions but have instead described a general narrative that provides a listing of activities that dialogue should encompass. Alternatively, instead of defining or describing the concept, related terms such as 'conversation' or 'interaction' are simply mentioned in the same breath. 18 An overview of recurring 13 The group of experts has been consulted during the workshop on constitutional dialogues held at Tilburg University, 14 September 2012. 14 For the questionnaire used, see Annex 1. The 16 publications were: Allan, supra note 1; Petter, supra note 3; Bakker, supra note 3; Barak-Erez, supra note 1; Bateup, supra note 2; C. elements in the literature on constitutional dialogue that may be of use in defining the concept is provided below.
Publications employing the concept of constitutional dialogue tend to refer to equality between dialogic partners, or at least a (temporary) ignoring of power relations, often pointing to a shift from hierarchy to heterarchy as a basic structure within which the disciplining of public power takes place.
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This feature is related to an increasing informality in processes that shape and control public power. Sometimes, as in the Canadian 'constitutional dialogue' (see below), this means that actors permit themselves more freedom in the exercise of their constitutionally defined tasks. At other times, increased interdependency means that actors responsible for public decision-making go beyond their traditional mandates in the name of 'dialogue' .
A further recurring feature is the requirement of a certain deliberative quality to the interaction in order for dialogue to be a legitimating factor in processes of public decision-making. 20 Although participants still have agendas and interests to defend, they connect these to their relationships with their dialogic partners and the agendas and interests those partners may have, even when they are conflicting. The learning process that public actors experience when they interact with (foreign) counterparts also plays a role in constitutional dialogue literature. 21 One specific example can be found in Jackson's work, in which 'dialogue' is considered a transnational process leading to the incorporation of certain human rights norms into national constitutions.
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The 'dialogue' does not need to be explicitly shaped as such. Courts or other constitutional actors do not need to acknowledge that they are engaged in a dialogue. 23 In the case of courts, for instance, they can implicitly invite other relevant actors to react by phrasing their judgments in a certain way. In the same vein, procedures that may seem very hierarchical, such as the preliminary reference procedure in EU law, can in practice acquire a 'dialogical character' if the courts involved create leeway for input. Claes and De Visser have drawn attention to the confusing nature of these 'silent dialogues' for the actors involved. 24 Constitutional dialogues can also be 'silent' in the sense that a lack of reaction can be taken as a nod of approval. 25 Furthermore, instances of dialogue may be called 'constitutional' because of their aspiration to contribute to, implement or even shape the basic norms that govern the actions of public entities and their exercise of coercive power in particular. 26 Of course this contribution cannot be a one-off. On the other hand, the codification of 'dialogical mechanisms' , such as explicitly present in some constitutions (such as Article 33 of the Canadian Charter), is not crucial for the qualification of an action as 'constitutional'; an institutionalized practice (a 'pattern' in our questionnaire, see Annex 1) suffices.
Considering the aforementioned, we arrive at the following working definition of constitutional dialogue: a sequel of implicitly or explicitly shaped communications back and forth between two or more actors characterized by the absence of a dominant actor -or at least by a bracketing of dominance -, with the shared intention of improving the practice of interpreting, reviewing, writing or amending constitutions. This definition expressly leaves open the question of which actors can be involved as we found that the concept of constitutional dialogue has been employed in various institutional settings, with different but overlapping theoretical underpinnings. For our purpose -considering exactly the use of 'constitutional dialogue in a comprehensive manner' -limiting our working definition to specific types of actors would be self-defeating. In our view, the academic relevance of the concept is not limited to a specific institutional setting. To support this argument, and to provide further insight into the applicability of the concept of constitutional dialogue, the next section will deal with several institutional settings and their corresponding theoretical approaches.
Theorizing constitutional dialogue
The concept of constitutional dialogue is most often referred to by scholars with regard to the proper role of the judiciary in relation to the executive and legislative branches of government. 27 The classical statement by Bickel that 'judicial review is a counter-majoritarian force in a legal system' 28 has led scholars to engage in a debate to either sustain or circumvent the majoritarian difficulty, using the concept of 'constitutional dialogue' in many cases. 29 But although most of the literature on constitutional dialogue brings in courts as one of the dialogical partners, the term can (and does) take on a broader meaning. Dialogue not only takes place between lawmakers and addressees, but also across different types of decision makers, such as legislators, judges, regulators and across traditional constitutional branch divisions. In this section we take the various institutional settings in which the concept of constitutional dialogue is employed -listing the dialogic partners -as a hinge to connect practical applications of 'dialogue' to theoretical accounts of the phenomenon. We briefly introduce these accounts below, distinguishing between a) more comprehensive, institutionalist constitutional dialogue theories, b) theories that use the concept of dialogue more subtly and c) theories that do not use the concept per se but deserve to be mentioned because of similar premises (Section 3.2.1). We proceed by illustrating the findings and premises of these theories for the following combinations of actors: courts and legislatures (Section 3.2.2); courts and courts (Section 3.2.3); courts and citizens (Section 3.2.4); and non-judicial actors and citizens (Section 3.2.5).
A brief overview of theories
The largest category of theories that use the concept of 'constitutional dialogue' can be labelled 'institutionalist theories' . They have in common that they 'focus on the institutional process through which decisions about constitutional meaning are made' 30 rather than on the interpretive criteria and techniques that judges use or should use. Institutionalists do not necessarily disregard context but place a strong focus on the role of institutions. In most of these theories where constitutional development is at issue, the improvement of the process of constitutional norm formation somehow takes place through a form of interaction between courts, on the one hand, and a variety of other actors on the other.
The most systematic overview of institutionalist constitutional dialogue theories to date has been presented by Bateup. 31 She distinguishes coordinate construction theories, theories of judicial principle, equilibrium theories, and partnership theories. Coordinate construction theories present the oldest conception of constitutional interpretation as a shared enterprise between the courts and the political branches of government, as first espoused by James Madison, later by Thomas Jefferson. 32 The assumption which is common to the theories under this heading is that each branch of government must co-ordinate with the others, yet remain independent, and that each branch has primary responsibility for interpreting the Constitution as it concerns its own functions. Theories of judicial principle, on the other hand, tend to propose that judges perform a unique dialogic function based on their special institutional competence in relation to matters of principle. Equilibrium theories focus on the judiciary's capacity to facilitate society-wide constitutional debate. 33 The final category of institutionalist theories which is relevant to the concept of 'dialogue' goes under the heading of partnership theories which tend to go the furthest in terms of updating our views on constitutional structures. These theories draw attention to more distinct judicial and legislative functions performed by different branches of government. They recognize that each branch of government learns from the specific dialogic inputs of the other branches in an institutionally diverse constitutional order. Judicial and non-judicial actors are thus conceived as equal participants in constitutional decision-making, both of whom dialogically contribute to the search for better answers as a result of their unique institutional perspectives. 34 As the first of the category of theories which are not necessarily theories of constitutional dialogue, but theories that are somehow relevant to the concept, 'contextualist' constitutional law theories come to mind. Compared to the 'institutionalist' theories set out above, 'contextualist theories' employ the concept of 'dialogue' in a much looser fashion. Best known as a normative theory of constitutional interpretation and as such as an alternative to 'originalism' , 'contextualism' can also represent an explanatory approach to constitutional analysis. Befitting their basic idea that 'context matters' (cf. 'institutions matter' for institutionalism), for contextualists creating and interpreting constitutions is necessarily a 'dialogue' in an empirical sense, since the shaping of constitutional law always occurs through human interaction in a social, political and historical context. 35 Constitutional dialogue becomes the obvious, even natural, way in which constitutional norms are shaped and interpreted. Furthermore, studies on constitutionwriting have also embraced the concept of 'constitutional dialogue' and attempted to use it as a normative theoretical device. Sidel, for instance, uses it as an alternative to 'constitutional instrumentalism' , which in his view has dominated the scholarly understanding of socialist constitutions. 36 Finally, as mentioned, there are theories that do not use the concept of 'dialogue' as such, but deserve mentioning here, because of a similarity in purpose or starting points. Two such recently popular theories of public decision-making are new governance theory and regulation theory. As Gerards has remarked, constitutional dialogue theory and new governance theory can point in the same direction in the sense that both seek solutions for the limits of parliamentary scrutiny in contemporary legal orders. 37 Insights from regulation theory, on the other hand, can serve as being complimentary to concepts related to 'constitutional dialogue' , especially since both seek to get to grips with the increasing heterarchy in the fundamental structures of institutionalized public power.
Courts and legislatures (and governments)
The core of constitutional dialogue between the judiciary and the legislature is that they engage in a conversation about constitutional meaning, in which both actors (should) listen in order to learn from each other's perspectives, which can then lead to modifying their own views accordingly. By 'institutional dialogue' 38 is meant that 'courts and legislatures participate in a dialogue aimed at achieving the proper balance between constitutional principles and public policies and the existence of this dialogue constitutes a good reason for not conceiving of judicial review as democratically illegitimate' 39 and applies 'anywhere legislatures are able to reverse, modify, avoid, or otherwise reply to judicial decisions nullifying legislation' . 40 In this way, 'dialogue' represents the 'middle way between judicial supremacy on the one hand, and legislative supremacy on the other' . 41 As the legislature, helped by institutional mechanisms such as 'declarations of incompatibility' , has the possibility to modify judicial decisions regarding constitutional matters, the sharp edges are being removed from the 'counter-majoritarian dilemma' .
The most prominent example of 'constitutional dialogue' is related to the Canadian Charter, where the Constitution itself features the possibility of dialogue between the legislator and the high court. 42 This very specific branch of dialogue theory 'has taken on a life of its own and become the predominant theoretical approach to the Charter' . 43 Australia, where the new model as a whole is often referred to as "the dialogue model" and/or is justified on the basis that it promotes "democratic dialogue"' . 44 The claim that 'both courts and legislatures share responsibility for making judgments about constitutional values and for assessing the reasonableness of their own actions in light of those values' 45 can be applied and is being applied beyond the Canadian context, though. 46 While courts and legislatures share responsibility for respecting constitutional values, each has a distinct relationship to a constitutional conflict. This is not only because they are differently situated, but also because they each bring distinct and valuable perspectives to constitutional judgment given their different institutional characteristics and responsibilities. 47 All varieties of institutionalist constitutional dialogue theories assume that interpreting and defining rights is at the core of judicial decision-making. However, they differ as to whether this task should be reinforced by the dialogue or rather shared with the legislature. However, most institutionalist constitutional dialogue theories 'suggest (…) that judicial review will need to be weakened, compared to traditional models, before it can be counted fully legitimate' . 48 Coordinate construction theories and theories of judicial principle are the most traditional in this sense. The former claim that courts and legislatures enter into the dialogue from their own distinct positions. 49 Theories of judicial principle are more court-focused, placing the dialogic qualities mainly on the side of the judiciary. 50 Both theories accommodate two different perspectives on the source and function of the dialogue. The first, 'reactive' , perspective suggests that dialogue is generated as a result of the political branches checking principled court interpretations in the event of judicial error. 51 The other perspective, that can be characterized as geared towards 'prevention' , focuses on how dialogue emerges through the legislative articulation of policy objectives when the legislature responds to judicial decisions. 52 Partnership theories subscribe to the latter perspective, hypothesizing that dialogue often begins with legislators when they initially consider whether legislation is consistent with written constitutional norms. 53 It then continues in individual cases, where the deliberations of the legislature are conveyed through legal argument and where the deliberations of the court are revealed through its judgments. The dialogue subsequently returns to the legislature, which considers if and how to respond to the court's decision. 54 One starting point of partnership theories, and one in which they differ from coordinate construction theories and theories of judicial principle, is that they do not presume that courts are better able to resolve disagreements about the meaning of rights in a principled manner. 55 There are also looser varieties of these theories, in which constitutional dialogue morphs into a more general theory of checks and balances between the judiciary and the legislator. Here 'allowing for a legislative response to judicial decisions' 56 is considered sufficient to constitute 'dialogue' . In a sense all constitutional review of legislation can be seen as a form of dialogue. The very fact that judicial decisions are open to reversal, modification, or even avoidance by the competent legislative body necessarily triggers a 'dialogue' , even if it remains implicit. As a more explicit example we may think of the 'declaration of incompatibility' that can be issued by judges in the United Kingdom if they consider that the terms of a statute are incompatible with the UK's obligations under the Human Rights Act, which incorporated the European Convention on Human Rights into UK domestic law.
This brings us to a core point in theoretical accounts of court-legislature relationships (sometimes explicitly including 'governments' as well, see Table 1 below): the 'weakening' of judicial review often turns into a changing of its nature instead and often a tacit strengthening eventually. As the key actors in 'institutional dialogue' , judicial actors have a broad responsibility to 'play an active role in countering "blind spots" and "burdens of inertia" in the political process' . 57 As Witteveen has pointed out, in the Dutch discussion about introducing a constitutional review of statutory legislation, 58 the fear of conceding these points is unfortunately predominant. 
Courts and courts
In other publications the legislature does not necessarily take part in the dialogue. Here, the metaphor is either reserved for cooperation between constitutional or the highest courts or is applied to different levels within the judiciary. There is a burgeoning body of literature on judicial dialogues, which has already fleshed out the concept of dialogue quite a bit, but which is still struggling with the implications of its findings on public decision-making more widely speaking. Also, the literature on intra-judicial dialogue has a less distinct theoretical underpinning than the previous actor pair.
Rosas has distinguished five categories of 'judicial dialogue' , distinguishing the basis of the relationship between the courts involved (hierarchical-heterarchical and horizontal-vertical). 60 The first category encompasses dialogues between courts belonging to the same national system, where they are part of a vertical, hierarchical system. The second category is reserved for the special relationship which exists between the Court of Justice of the European Union (CJEU) and the national courts of the Member States, which is hierarchical but includes the special dialogical mechanism of the preliminary reference procedure. As a third category Rosas proposes 'the "semi-vertical" relation which exists, for instance, between the CJEU and the Strasbourg Court (the ECtHR)' . 61 His fourth category contains dialogues between courts with overlapping or 'competing' jurisdictions. The final category is that of horizontal judicial dialogues, which take place between 'courts which are more or less at the same level' . 62 Obviously the boundaries between the latter two categories become easily blurred. This is illustrated by the reference to the concept of 'constitutional dialogue' in the Dutch literature, in relation to the possibility 56 For more literature in which the 'idea of "dialogue" between the branches is often employed in various ways to reflect the institutional relationship between a democratically elected legislature that makes the laws and an independent judiciary that interprets and applies them in accordance with constitutional values', D. 64 ), are less promising in terms of dialogical quality than informal channels of intrajudicial influencing: '[e]xtrajudicial exchanges, both in writing and via personal contacts, score much higher as they allow for a free exchange of ideas and arguments on a more equal footing and even give room for deliberation on common issues' . 65 Indeed, we observe a shift in focus among publications on judicial dialogues towards less institutionalized horizontal networks of judges. According to Rosenfeld, 'of special importance in this respect are the international networks among judges working in national, transnational, and international judicial bodies and dealing with issues that are constitutional in nature either from a formal or a functional standpoint. This trend has fostered a real "dialogue among judges"' . 66 Furthermore, the special way of composing constitutional courts -especially the fact that they host so many law professors -has also been pinpointed as 'an additional and important channel in the transmission of progressive attitudes from the academia to the judiciary' . 67 As a side note, we would also like to refer to the application of team theory on the judiciary. 68 The main aim of adjudication according to this theoretical approach is to decide as many cases as 'correctly' as possible. Although the main point of analyses based on team theory is to see whether notable features of the judiciary emerge endogenously in such a setting, as a logical consequence of the effort by the 'judicial team' to organize itself effectively, it can also shed some light on the phenomenon of lower court deviation from its superiors. In this model, even though the judiciary has no substantive reason to promote certainty or uniformity, these qualities will emerge as collateral consequences of the organizational aim of getting the decisions right as a team. We see possibilities for extending partnership theory, which traditionally always includes the legislature as one of the dialogic partners, to the judiciary by connecting to team theory, which, so far, has not tended to use the concept of 'dialogue' explicitly.
Courts and citizens
Commonly, concerns regarding the countermajoritarian dilemma lying behind this willingness to break the traditional monopoly of the courts (and legislatures) were deemed to have preference over constitutional interpretation and to give up hierarchical mechanisms in favour of heterarchical ones. However, within the institutionalist tradition efforts were made to include 'the people' in dialogues involving the judiciary. Equilibrium theories focus on the judiciary's capacity to facilitate society-wide constitutional debate. 69 According to Bateup these theories provide a much more promising account of constitutional dialogue than the coordinate construction theories and theories of judicial principle. The central assumption here is that if a (highest) court strays too far from what the other branches of government and the people accept its announcements, political constraints such as the power of judicial appointments and popular backlash will bring this court back into line. In the Dutch context this concern has been voiced by the National Ombudsman, when he predicted that the further the traditional constitutional branches merge into a unitas politica, the greater the societal counter-forces that will emerge as an extra-constitutional form of checks and balances. 70 More establishment-minded is the focus on the 'partnership' that judges and legal scholars can form. Judges are seen as the 'key audience of scholarly work' aimed at 'offering up prescription to courts and deploying techniques that are capable of ready reception by courts' 71 with status-enhancing effects for both parties.
Beyond institutionalist theories, new governance theories further refine the general call for openness that is part of constitutional dialogue, by developing criteria and mechanisms revolving around the duty to give reasons and transparency. These directly or indirectly help courts to connect with citizens in a dynamic and reciprocal manner. Governance criteria can be incorporated into judgments, which in turn may provide an 'incentive structure for participation, transparency, principled decision-making, and accountability' . 72 The various 'dialogic' ways in which citizens and stakeholders can engage with public decision-making that are being experimented with, need to have implications for judicial decisionmaking as well. More direct forms of participation, such as public consultation and citizens' initiatives, are being introduced, requiring not only new institutional norms, but also different judicial responses. Friedman emphasizes the role of public opinion as a major force to 'demand that the court responds to changing popular interpretations of constitutional issues' . 73 Popular opinion can reach courts in several ways: through individuals who bring lawsuits to test the bounds of a constitutional decision, by scholarly articles, by formal or informal lobbying by interest groups, by media attention et cetera. He notes that the court plays an important role in this system of dialogue by serving as the facilitator of a broader national discussion about constitutional meaning. The question as Friedman phrases it is 'to what extent popular debate and the ensuing political pressure will lead to the production of stable and broadly supported views on constitutional issues?' 74 In the Netherlands, Vranken has championed the potential for 'constitutional dialogue' in the sense of the deference of the Supreme Court towards 'civil society' in the sense that the court can more actively and explicitly recognize and help shape self-regulation. 75 
Non-judicial actors and citizens
Vranken has also predicted an ever wider scope of the term 'constitutional dialogue' , even in practice and mainstream legal scholarship, so as to include -besides the judiciary and the legislature -societal groups, NGOs, administrative authorities and regulators as well as the networks which link these actors, either formally or informally. 76 The view that public discourse eventually helps to form a stable view of constitutional meanings to which courts ultimately adapt their opinions has been further extended to encompass constitutional activities other than 'interpretation' and therefore non-judicial actors. Ackerman, for instance, speaks of 'legitimization through a deepening institutional dialogue between political elites and ordinary citizens. ' 77 Bakker stipulates that there are institutional mechanisms beyond law, which implicate constitutional dialogue, either by contributing to the 'stable influencing' or instead by harming the public discourse and decreasing the possibility of widespread and stable views on important constitutional matters. 78 Bakker's main argument is that we need more insights into how to adapt or design 'systems of constitutional dialogue in a way which recognizes the central place of the people in ongoing discussion about fundamental values' . 79 The trouble with existing studies regarding participation by 'the people' in societal dialogues is that they do not give us pointers about 'what works' . Assuming that 'the normative desirability of connecting debate and discussion about constitutional values to broader society is clear, ' 80 we need research on what exact mechanisms work under what conditions at a level where detail matters.
One promising line of research in this regard is the aforementioned anti-instrumentalist application of constitutional dialogue. The instrumentalist theory holds that constitutions in Communist Partyrun socialist countries 'have been, and remain, a means of political control by a single party, a way of expressing Communist Party political, economic and social policy in constitutional terms, a method for mobilizing action, and a malleable document subject to redrafting and adoption by a compliant legislature as times and policy changed' . 81 Sidel argues that this approach, which remains the lens through which most foreign understanding of socialist constitutional processes are understood, is no longer adequate for modern socialist states, and argues therefore that an approach of constitutional dialogue should be taken. Sidel refers to constitutional dialogue as a transitional constitutional dialogue and debate, which is utilized with great effectiveness by multiple, overlapping, often conflicting forces within these states to achieve their purposes. 82 Another venue for further research uses regulation theory to supplement the efforts by constitutional dialogue theories to deal with the dispersion of activities such as constitutional interpretation. As we have seen, constitutional dialogue theory has made some steps towards widening the range of actors as constitutional actors or analyzing traditional actors in new roles. 83 Regulation theory adds to this the possibility that these actors employ instruments beyond the law to influence constitutional practice. The integration of insights from behavioural sciences is a key element here. Regardless of whether formal or informal mechanisms are the object of investigation, insights from regulation theory can help hypothesize regarding the effects of specific instruments within those mechanisms (e.g. peer review within networks or transnational codes of conducts). 84 Although concepts such as 'conversation' , 85 'negotiation' 86 and 'conflict' 87 have been explored in the regulation literature, the 'dialogue' lens may provide a useful new perspective as it may accommodate an easier way of making the connection between regulatory practices and constitutional values.
Finally, there are uses of the concept in the literature where 'dialogue' , although aimed at an 'ever better constitutional interpretation' , is not taking place between 'actors' but between legal fields, e.g. between international law and constitutional law. 88 Another option along those lines is 'a jurisprudential dialogue between European and Islamic legal orders, where the individual tenets of one system are tested against those of the other. ' 89 Also, in the field of legal education 'dialogue' is being used as a didactic tool for helping students to develop a less static (and more contextualist) understanding of constitutional law. 90 Our findings are reflected in the table below. The table provides an overview of the (strands of) literature employing different theoretical approaches in various institutional settings. Although inevitably incomplete, it provides some entry points into the literature for those considering utilizing the concept of constitutional dialogue. 
Table 1 Publications on constitutional dialogue organized by institutional setting and theoretical underpinning
Courts and Legislatures
Courts, Legislatures, Governments
Courts and Courts
Courts and Citizens
Non-judicial Actors and Citizens Coordinate Construction
Murphy (1986) Paulsen (1994) Fisher (1988) Devins & Fisher (1998) Whittington (1999) Judicial Principle Hogg & Thornton
Constitutional dialogue: caveats
As has been shown above, the concept of constitutional dialogue is being used in a multiplicity of ways. Among these there have also been critical side notes. Some authors have even reserved specific qualifications for a constitutional dialogue that is not fully reaching its potential and perhaps even having detrimental effects. For instance, Dor distinguishes between 'proper' dialogues -which he calls 'substantive' -and 'improper' dialogues -we do not adopt his qualification of 'formal' here, because that term is often reserved for 'official' dialogic mechanisms. The former are those 'in which the parties participating are themselves committed to and engaged in a search for a harmonious solution that will contain both the Court's interpretation of a constitutional question and the legislature's interest' . 91 In the latter type of dialogue actors do not really engage with the other's objections, resulting in a situation where 'the final formal act is that of the legislature, but the final words are those of the Court' . 92 Other criticisms of 'constitutional dialogue' include the observation that the concept 'contradicts the assumption that judicial decisions are final' . 93 Of course, this criticism is only applicable to the conception of constitutional dialogue that focuses on a dialogue between courts and other actors. Besides, it seems questionable whether the criticism is valid, as judicial decisions may need to have 'finality' in concrete cases, but their legal consequences can often be separated from their role in the development of constitutional law more broadly speaking.
A further caveat is not necessarily related to the concept of 'constitutional dialogue' as such, but rather to the immature state of the research on the issue. A risk of the eclectic use of the term is that legal scholarship has no tools to debunk solutions that are presented as 'dialogical' , but is only using the popularity of the concept to cover up misuses of power or inequalities in what essentially are hierarchical relationships. Claes and De Visser have pointed out that many classifications of prototypes of 'dialogues' can be slightly misleading since they are necessarily incomplete and often seem 'to presuppose a certain positive quality to all dialogue and thereby disregard interactions that are unpleasant or downright antagonistic' . 94 Indeed, there is a constant risk when using 'dialogue' in law that dialogical possibilities will open up, only to be hijacked by actions that are far from dialogical in nature. 95 Some have pointed to the 'high level of monologue' that even some scholarly analysis using the notion of 'dialogue' contains.
96
The lack of theoretical clarity regarding the concept of 'constitutional dialogue' is a problem, because empirical analyses and normative accounts easily become mixed up in the realm of constitutional law.
One solution is to start out by using 'constitutional dialogue' empirically to 'describe the increasingly interactive process that is taking place in the area of constitutional development between the legislature and judiciary and between national, European and international actors amongst themselves, as well as between actors within the rule of law and those outside' . 97 The step to positioning 'dialogue' up there with normative concepts such as 'checks and balances' is often temptingly small, though. Indeed, since 'constitutional dialogue' is often embraced as a solution in practice, the risk of 'tunnel vision' and 'confirmation bias' go beyond academic interest. This is especially the case in systems -such as the Dutch one -without a constitutional court to authoritatively distinguish between constitutional practice and constitutional law. If institutional relations are not justiciable, it will harder to discern whether dialogic features of the interaction are merely a part of an empirical reality or a part of 'how things should be' according to constitutional doctrine. Also, a strict separation between empirical analysis involving constitutional dialogue and normative uses has its own drawbacks. Bateup, considering various versions of theories in which the concept of judicial dialogue is central, points out that normative theories are often problematic in that they overvalue the role of courts in constitutional decision-making, and that explanatory or descriptive theories that use constitutional dialogue as an empirical concept 'fail to offer an attractive normative version of what judicial review should accomplish in modern society' . 
Broader implications and practical guidelines
That leaves us with the question of how to overcome these caveats in the practice of legal research. In this section, we provide three guidelines for legal scholars who consider using the concept of constitutional dialogue in their research. First, the concept of constitutional dialogue is applicable beyond dialogue as mere metaphor. It can be utilized as a lens or method, resulting in different types of research and research outcomes. Researchers should be careful when it comes to mixing these diverging approaches (Section 5.1). Second, and somewhat related, the concept of constitutional dialogue can contribute to both empirical and normative analyses of a constitutional system, as long as these types of analyses are not simultaneously the main goal of the research project. We propose to consider -regardless of the nature of the main type of analysis -the nature of the interaction between the two (Section 5.2).
Choosing between a lens and a method
In a good share of the publications we analyzed, the term 'dialogue' is employed as a metaphor. Although the power of the metaphor itself is not to be discarded, the possibilities of this concept move -as proved by several authors -beyond its use as a mere metaphor. We have distinguished at least two additional possibilities: using the concept as a lens or as a method. It is clear that it is tempting for legal scholars to use 'dialogue' as a lens, on the one hand, and subsequently to recommend it as a method, whilst neglecting to stipulate what is behind the metaphor. Before making suggestions as to how to use 'dialogue' to improve different arenas of public decision-making, we submit that researchers first and foremost explicitly choose among these two usages.
As a lens the concept of constitutional dialogue is utilized to review current constitutional arrangements (development, interpretation). The usefulness of this lens is nicely illustrated by the reminder from Palmer of the 'vital constitutional need to think about who we want to be engaging in constitutional dialogue -who we want to be exercising public power and safeguarding the exercise of public power through maintaining the rule of law' . 99 This quote implies that the purposeful conception of a certain set of constitutionally relevant interactions as 'dialogue' makes us reconsider traditional assumptions of constitutional roles and task divisions. 100 In other words, by taking a dialogical perspective with regard to the shaping of the most fundamental normative practices of public decision-making, new solutions for constitutional dilemmas may be found. Of course the metaphorical sense of the concept is not eliminated within this approach. The stylized research questions presented in Table 2 below are intended to show how the concept of constitutional dialogue can be usefully employed not 'just' as a metaphor, but to describe or explain constitutional arrangements. A prominent example of the use of 'dialogue' as a lens can be found in Chen's work. 101 He uses the concept of inter-branch dialogue to describe the constitutional politics and the development of a national plan for an integrated system of roads and canals in the United States, by conducting a historical analysis. The lens of 'dialogue' allows Chen to show how 'interaction' played a crucial role in reconciling the views that Congress and several presidents were holding regarding the constitutionality of such projects.
Constitutional dialogue can also be applied as a method. Whereas the metaphor is of some use when 'dialogue' is used as a lens, constitutional dialogue presented as a method urges us to move beyond the metaphorical sense. In this approach, 'dialogue' can function as a genuine way of organizing public decision-making processes, whether or not imposing a set of ensuing procedural norms. The idea of dialogue as a method is therefore ambitious; it comprises the use of the intrinsic properties of 'dialogue' to structure public decision-making in a certain way and possibly also to formulate the desired 'rules of the game' . 102 Our literature review showed that this 'method' approach to constitutional dialogue has analysis' and 'legal analysis', asking questions about which branch is better placed to carry out which tasks in relation to the interpretation of the law, but his approach of matching capabilities of certain types of actors to their ideal role in a dialogue is certainly more widely applicable. 101 See Chen, supra note 1, p. 28. 102 For instance, when the Dutch Government led by Prime-Minister Balkenende organized a wide consultation round as the '100-been far more popular so far than the use as a lens: it was employed -at least in part -by all studied publications.
Choosing between empirical and normative analysis
In the publications we analyzed, the concept of constitutional dialogue has been used both empirically and more normatively. By 'empirical' we mean that the concept is being used to describe either the 'rules of the game' found in constitutional practice and/or the precise actors involved and their contribution to constitutional decision-making. Although we did find such empirical accounts, there is relatively little empirical analysis dealing with the way in which different public actors interact by using the concept of constitutional dialogue. As stated above, the literature on regulatory governance has provided insights from related perspectives of conversation, negotiation and conflict, but there seems to be room for the concept of dialogue as a useful new perspective in this regard. Although Bateup concludes that explanatory theories behind the concept of constitutional dialogues have so far failed to provide a convincing account, 103 we emphasize the possibility of using dialogue to empirically describe constitutional processes. This is closely related to the use of constitutional dialogue as a lens. However, the possibility of using the 'lens approach' for normative analysis should not be discarded either. Constitutional processes can be reviewed with the aim of arriving at normative statements about the current mode of constitutional development or interpretation (see Table 2 for an abstract example of the type of question that can be asked). 104 However, before we can safely put forward normative claims as to which actors should be involved in what constitutional role, we would do well to invest in a sound understanding of who actually participates in the process of constitutional norm formation within a certain context.
Taking the method approach of constitutional dialogue provides a possible vehicle for a normative account in looking at dialogue as a solution (see Table 2 ). Of course, when talking in terms of 'solutions' the devil is definitely in the detail. This is why the method approach also needs to ask empirical questions regarding the effects of dialogic features in public decision-making. For instance, constitutional systems that have formally adopted the elements of constitutional dialogue can be investigated to this end. The choice between using constitutional dialogue as a lens or as a method and between an empirical and a normative approach ultimately depends on the type of question one is interested in (see Table 2 ). Although the theoretical accounts are far from being 'penetrating' and 'rigorous' , they provide a step forward in theory-oriented legal research. If a legal scholar considers using the concept of constitutional dialogue in legal research he can either explicitly align with one of the theoretical accounts portrayed in this article or develop an alternative account based on these accounts.
In this contribution we have attempted to structure the large, diverse and growing literature employing the concept of 'constitutional dialogue' . We have seen that the use of the concept these days extends far beyond 'dialogues between courts and legislatures' and 'judicial dialogues' , which do remain the two best known applications. Rather than reconstructing a 'constitutional dialogue theory' we have explored various theoretical bases for the concepts and tracked how these relate to actor-types (Table 1) . Whereas theories encompassing the concept of 'dialogue' used to limit themselves to the new openness among actors within the now classic constitutional duas politica of courts and legislatures, newer applications explicitly search for ways of engaging the citizen. Furthermore, legal academics are not just looking at a way to empower citizens in constitutional interpretation, but also when it comes to other constitutional activities, most notably constitution-writing.
Finally, we have listed some caveats for legal practice and scholarship in employing 'constitutional dialogue' . The way forward, we suggest, lies in distinguishing clearly between the use of 'constitutional dialogue' as a 'lens' , on the one hand, and as 'method' on the other. Within both uses there is scope and a need for both empirical and normative analysis, only in different ways (see Table 2 ). When using 'dialogue' as a lens, the challenge is to move from an empirical account of certain constitutional dynamics to a reconsideration of normative questions regarding divisions of power. For 'constitutional dialogue' as method -the most interesting and most underdeveloped use at the same time -the main challenge is gathering insights into the variables that determine if and how dialogic mechanisms work.
